
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Empire Mutual Insurance Company

for Redetermlnatlon of a Deflciency or Revislon
of a Determlnatlon or Refund of Corporation Tax
Procedures & Franchise Tax under ArticLe 27 & 33
of the Tax Law for the Years L978 e 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Connlsslon, that he ls over 18 years of age, and that on the
17th day of Januaryr 1986, he served the wlthin not lce of Decislon by cert l f l .ed
nail upon Enplre Mutual Insurance Conpany, the petltioner in the wlthLn
proceedlng, by enclosing a true copy thereof ln a securely eealed postpaid
nrapper addressed as fol lows:

Enplre Mutual Insurance Conpany
122 F i f th  Ave.
New York, NY 10011

and by deposlting s€rme enclosed tn a postpal-d properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servl,ce withln the State of New York,

That deponent further says that the saLd addressee Ls the petltioner
herein and that the address set forth on sald lrrapper ls the last koown addrese
of  the  pe t l t loner .

Sworn to before me this
17th day of January, 1986.

ter oaths
Pursuant to Tax Law sect ion I74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter

Empire Mutual

of the PetLtLon
of

Insurance Conpany AFFIDAVIT OF MAILING

for Redetermlnation of a DefLclency or Revision
of a Deterninatton or Refund of Corporatlon Tax
Procedures & Franchise Tax under Artl-cle 27 & 33
of the Tax Law for the Years 1978 & 1980.

State of New York :
s s . :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commisslon, that he Ls over 18 years of age, and that on the
LTth day of January, 1986, he served the wlthin not ice of Decision by cert i f ied
nall upon Kenneth Zemskye the representatlve of the petitloner ln the wlthin
proceeding, bY encloslng a true copy thereof in a securel-y sealed postpald
wrapper addressed as fol lows:

Kenneth Zemsky
Ernst & Whinney
153 East  53rd  St ree t
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me thLs
17th day of Januarye 1986.

ter oat
sec t lon  174



S T A T E  0 F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E w  Y  O R K  L 2 2 2 7

January 17, 1986

Enplre Mutual Insurance Company
122 F t f th  Ave.
New York, NY 10011

Gent,lemen:

Please take notlce of the Decislon of the State Tax Conrmlsslon enclosed
herewl,th.

You have now exhausted your rtght of revlew at the administrative l-evel.
Pursuant to sect ion(s) 1090 & 1519 of the Tax Law, a proceeding in court  to
review an adverse dectston by the State Tax Comrnl"sslon may be lnstituted only
under Article 78 of the Civll Practice Law and Rules, and must be conrmenced Ln
the Supreme Court of the State of New York, Albany Countlr withln 4 months from
the date of thls not lce.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decision nay be addressed to:

NYS Dept. Taxatton and Flnance
Law Bureau - Litigatlon Unit
Building #9, State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Petitl,oner I s Representative
Kenneth Zemsky
Ernst, & Whinney
153 East  53rd  St ree t
New York, NY 10022
Taxlng Bureauts Representat lve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

EMPIRE MUTUAL INSURANCE COMPANY

for Redeterminat lon of a Def ic iency or for
Refund of Corporation Franchise Tax under
Articles 27 and, 33 of the Tax Law for the Years
1 9 7 8  a n d  1 9 8 0 .

DECISION

Petitioner, Ernpire Mutual Insurance Company, I22 Fifth Avenue' New York,

New York 10011, f l led a pet l t lon for redetermlnat ion of a def ic iency or for

refund of corporation franchise tax under Artlcles 27 and,33 of the Tax Law for

the years 1978 and 1980 (Fi l -e Nos. 38226 and 50920).

A hearlng was held before Arthur Brayl  Hearing Off lcer,  at  the off lces of

the State Tax Conrmission, Two trlorld Trade Center, New York, New York, on

August 23, 7984 at 9:15 A,M., wlth al l  br iefs to be submitted by June 10'  1985.

Petit,ioner appeared by Ernst & Whinney (Kenneth Zensky, Esq., of counsel and

Pasquale CiccodicoLa, C.P.A.).  The Audit  Divls ion appeared by John P, Dugan'

Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

lJtrether petltioner lras entitled to clalm net operating loss carryforwarde

t,o a particular year for New York State purposes whLch ln thelr aggregate

amounts equaled the net operatlng losses claimed on the Federal return for the

same carryforward year, but which were comprised of different loss years for

New York State and Federal  purposes.
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FINDINGS OF FACT

1. 0n January 1, L975, Securtty Mutual Insurance Company (rrSecurlty

MutuaL") merged with Eurpire Mutual Insurance Conpany ("Emplre Mutualrr). Enpire

Mutual was the survlving corporation.

2. For the year 1973, Ernpire l"lutua1 reported a Federal- net operatlng loss

of $11068,732.00. For the same year,  Securl" ty Mutual reported a Federal  net

operat ing loss of $1,054,664.00. Since the New York State Franchlse Tax on

Insurance Corporatlons rcas not inposed untll January 1, L974, neither corporation

had a New.York State net operat ing l -oss for the yeat L973.

3. For the year 1974, Emplre Mutual reported a Federal  net operat ing loss

of $7,024,583.00 and Securi ty Mutual reported a Federal  net operat ing loss of

$8,027,709.00. Durlng the same period, Enpl,re Mutual had a New York State net

operat lng loss of $L,725,112.00 and Securl ty Mutual reported a New York State

net  opera t ing  loss  o f  $Z 1778rOLz.0O.

4. In 1978, the post-merger Enplre Mutual reported a net prof i t .

5.  On i ts U.S. Mutual Insurance Company Income Tax Return for 1978,

Empire Mutual c lalmed a net operat ing loss of $6r028 1264.00, which was comprlsed

of the reported Federal net operating losses for the year L973 of. Enplre Mutual-

o f  $1 ,068,732.00  and o f  Secur l ty  Mutua l  o f  $1 ,054,664.0O3 and the  amount  o f

$3,904r868.00, which pet i t ionerts representat l -ve explal"ned'  l tas from the combLned

losses of Emplre Mutual and Security l"lutual for I974.

6. On l ts 1978 State of New York Franchise Tax Return for Insurance

Corporatlons, petitloner claimed the same amount of net operating loss'

$6r0281264.00, based upon losses carr ied forward from the year I974.

7. On i ts U.S. Mutual Insurance Company Income Tax Return for 1980'

pet i t ioner ut i l ized, a I975 net operat lng loss carryforward to reduce l ts
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taxable income to zeto. Iloweverr on its State of New York Franchise Tax Return

for Insurance Corporatlons for the same perlod, petitioner reported net operatlng

l-oss carryforwards arislng from net operating losses incurred during the years

1975 and L976. The total  amount of the New York State net operat ing losses

utillzed on its 1980 New York State return dld not exceed the total- amount of

net operat ing losses ut i l ized for Federal  purposes.

8. On February 26, L982, the Audit  Dlvl"sion issued a Not lce of Def ic iency

to Empire Mutual Insurance Company assertlng a deficiency of corporatlon

franchise tax for the perlod ended December 31, 1978 ln the amount of $6921859.00,

pJ-us  in te res t  o f  $205,883.00 ,  fo r  a  to ta l  o f  $898,742,00 .  The Sta tement  o f

Audlt Adjustnent which accompanied the Notice of Deficiency stated that:

'rA New York net operating loss deduction must be applled l"n the same
oanner  as  fo r  federa l  tax  purposes .  S ince  on ly  $1 ,7251112 o f  the
federal net operating Loss was applied from 1974, the balance belngi
carr led forward from periods pr lor to L974, the New York net operat lng
loss deduct lon is l lmited to that amount.r l

9. After the hearing, the Audit Dlvision acknowledged that it erroneously

conc luded tha t  on ly  $L ,725,L I2 .00  o f  the  $6 ,028,264.00  Federa l  ne t  oPera t ing

loss deduct lon taken by pet i t loner in 1978 was al lowable as L974 losses. In

fact,  $2rL23r396.00 represented the net operat lng loss carryforward from the

year L973 and $3,904,868.00 represented the net operat ing loss carryforward

from the year L974. Therefore, the Audlt Division has requested that the

Not ice  o f  Def ic lency  be  rev ised to  re f lec t  a  tax  due o f  $603,511.00  fo r  the

year 1978 based upon an al lowed net operat ing loss carryforward of $3r904,868.00.

10. on December 7, 1983, the Audit  Dlvls ion issued a Statement of Audit

Adjustnent to petltloner explaining that petitioner had a deficlency of franchise

tax for the perlod ended December 31, 1980 tn the amount of,  $677,227.00, plus

ln te res t  o f .  $272,956.00 ,  fo r  a  to ta l  o f  $950,183.00 .  Br ie f l y ,  the  s ta tement  o f
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Audit AdJustment explained that since petitioner utllized onl-y its net operatlng

loss earryforward from the period ended December 31, 1975 for Federal  purposes,

onl-y the New York net operating loss from the period ended December 31, L975

nay be carried forward to reduce New York entlre net income ln 1980. After the

nodifications required by Articl-e 33 of the Tax Law, the net operating loss

permi t ted  was $6 ,439,46 I .OO.

11. Following the issuance of the Statement of Audlt Adjustment for the

year 1980, pet i t ioner advised the Audit  Dl.v is ion, by let ter dated February 1,

L984, that its couputation was ln error and that the amount which should have

been assessed by the Audit  DivLsion was $547,17I.00. Pet l t ioner also stated tn

this let ter that i t  agreed that tax of $3731469.00 was due. In conjunct lon

with this let ter,  pet l t ioner enclosed paynent of $697,780.00, represent l-ng tax

o f  $547, I7 I .00  and in te res t  o f  $150,609.00 .  The Aud i t  D lv ls ion  has  accepted

pet i t ionerts conputat lon of tax.

L2. Pet i t ionerrs let ter of  February 28, 1984 has been accepted as a claim

for  re fund o f  $173 '702.0A based uPon the  $547,171.00  wh ich  shou ld  have been

asserted by the Audit  Divis l ,on and the agreed upon amount of $373,469.00.

CONCLUSIONS OF LA!{

A. That for taxable years cornmenclng before January 1, 1974, lnsurance

corporations such as petltl,oner rrere subject to the tax imposed by s€ctlon 187

of Article 9 of the Tax Law. The tax nas measured by the insurance corPoratlonrs

premiums wri t ten on r lsks located or resldent ln thls state.

B. That for taxable years commencing on or after January 1, 1974, lnsurance

corporatLons are subject to franchlse taxes imposed by Artlcl-e 33 of the Tax

Law.
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C. That section 1503 sets forth the rul-es by whtch entlre net lncome ls

calculated. A net operatlng loss deductlon ls permltted by paragraph (4) of

subdivls lon (b) as fol lows:

t tAny tnet operat ing loss deduct lonr. . .al lowable under sect lon.. .  one
hundred seventy-tno.. .of  the lnternal-  revenue code.. .whlch Ls al lolrable
to the taxpayer for federal lncome tax purposes:

(A) shal l  be adJusted to ref lect the nodlf lcat lons requlred by
the other paragraphs of thls subdivlslon;

(B) sha1l not, however, exceed any such deductlon allowable to
the taxpayer for the taxable year for federal lncome tax

PurPoses; and
(C) shal-l not include any such l-oss lncurred ln a taxable year

beginning prlor to January flrst, nLneteen hundred seventy
four or durlng any taxable year ln which the taxpayer waa
not subject to the tax inposed under sectlon flfteen hundred
ong .  

t t

D. That ln vlew of Ftndlng of Fact "9", petitioner has been allowed to

carry forward fron the year L974 a net operating loss deductlon equal to the

full amount of the federal- net operatl-ng loss deductLon arisl-ng fron the year

r97 4.

E. That sect lon 1503(b) (4) of  Art lc le 33 of the Tax Law and sectLon

2O8.9(f) of Artlcle 9-A of the Tax Law, whlch allow corporate taxpayers subJect

to taxat ion under the respect lve art lc lesr net operat lng loss deduct lons, are

substantially siniLar and are to be construed ln a l-ike manner (L. L974,

C h .  6 4 9 ,  s e c t l o n  1 2 ) .

F. That ln Matter of Employersr Fire Insurance Company' State Tax Comls-

slon, Apri l  3r 1981, deterninat ion conf lrmed,

Insurance Company v. State Tax Coum., Cal.  No. 3 (Sup. Ct. '  Albany Co.,

November 12, 1981),  the Conmisslon noted, nl th regard to Tax Law sect l-ons

l s 0 3 ( b )  ( 4 )  a n d  2 0 8 . 9 ( f )  :

t 'That the al-lowance, by the aforementloned statutes, of net
operatlng loss carryback and carryforward is lntended to conforo New
York pract ices with Federal  pract ices, and to assist  new businessea



and those lrith fluctuatlng lncomes. See Telnar ConmunlcatLone CorD.
.  P r o c a c c l n o ,  4 8  A . D . 2 d  1 8 9  ( 3 d  D e p t .  1 9 7 5 ) ;v.  f rocacclno

State fax ConnissLon, 37 A.D.2d 649 (3d Dept. L971); Governor's
, 46L; DePt. of Taxat

and Flnance Memorandum to the Governor, S. Int. No. 2842' Pr. N
Dept. of TaxatLon

rnor ,  S .  In t .  No.  2842 '  Pr .  No.
4 4 4 L ,  A p r i l -  6 ,  1 9 6 1  ( L .  1 9 6 1 ,  C h .  7 1 3  B i l l  J a c k e t ) . r f

G. That ln vlew of the foregoing pol icy, l t  is c lear that rr l t ]here can be

no carryforward of a net operating loss to years ln whlch there lsas no Federal

n e t o p e r a t i n g 1 o s s c a r r y f o r w a r d s t e r r r m l . n g f r o m t h e s a m e 1 o s s . ' ' ( @

Flre Insurance Company, ggpg at State Tax Conmission, Aprll 3, 1981; see aleo

Matter of American Employersr Insurance Company v. State Tax Co14q., Cal. No. 10

(Sup. Co., Albany County, Oetober 29, 1984). Accordingly, the Audlt Dlvlslon

properly lirnlted the amount of the net operatlng loss carryforward to 1978 to

the amount of the 1974 net operating loss utlllzed on its tr'ederal return ln

1978. Slnll-arly, The Audlt Divlslon properly disall-owed the net operatl.ng loss

carryforward to 1980 fron the year 1976 slnce there lras no correspondl.ng Federal

net operat lng loss carryforward fron 1976 to 1980.

H. That the petl.tion of Emplre Mutual Insurance Company ls denied and the

Notlce of Deflciency lssued February 26, L982, as nodlfied by Findlng of Fact

t t9t t ,  Ls sustained; the claim for refund, per Flndlng of Fact t ' I2t ' r  is dented.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1?

\


